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DHITED STATES DISTRICT COURT 
EASTERN DISTRICT OP NEW YORK 


UNITED STATES OF AMERICA ax ral 
RUDOLPH SMALLWOOD, 


MEMORANDUM 

AND 

ORDER 


THE HONORABLE J. E. LAVALLE, 
Superintendent of Clinton 
Correctional Facility, Dannemora 


LOUIS J. LEFIOCTflT Z , ESQ. * *''■ 

Attorney General of the State 
of New York, 

Attorney for Respondent 
By JERQLD PROBST, ESQ. 

Deputy Assistant Attorney General 


NEAHER, District Judge 


Petitioner, Rudolph Snallwood, is presently 
released on parole from Clinton Correctional Facility 


Dannemora', New York 


where he had been serving an eight 

\ 

year sentence for manslaughter after his conviction in 

•r 

Supreme Court, Kings County, on August 20, 1970. 
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P«titi°n«r seeks a writ of habeas corpus, alleging he v’<> 

was denied a public trial in violation of his Sixth and 

• • • 

Pourteenth Amendment rights. The New York Court of 
Appeals unanimously affirmed his conviction without opin¬ 
ion on November 2, 1972. Petitioner's claim was fully 

l t 

briefed and argued there, and it appears that petitioner 

f 

meets in all respects the essential jurisdiction and ex- v 

) 

haustlon requirements prerequisite to relief in this court. 

28 U.S.C. §52241, 2254. The court has reviewed peti- ' " •**'’ 

tioner's application, including all submissions by his 

• • * ■ • v 

counsel and the Deputy Assistant Attorney General, has 
considered the facts brought out by counsel at oral argu¬ 
ment on the application, and has concluded for the reasene 
which follow that the application must be denied. 

The material facts are not in dispute. The 
homicide for which petitioner was charged was that of .* 

Mlcker Johnson, who was found dssd from a single gunshot Y 

•« 

wound on the streets of Brooklyn about 5s00 a.n. on 

September 2 9, 1968. There was testimony which placed thn_ k 

deceased, on the morning of his death, at a party 

he had had words with the petitioner, the deceased having t 

accused petitioner of cheating at cards and having called ' f 
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him a mother—f——r." Petitioner, decedent and other • ^ 
_ vitnessee left the party shortly before 5t00 a.m. Peti¬ 
tioner and various defense vitnessee testified that 
petitioner immediately left by car from the vicinity vhere 
the party was held and the decedent was found, not re- 

I 

turning until around 7*00 a.m. 


The sole eyewitness to the crime, and the only 
witness able to identify petitioner as the perpetrator, 

•*v 

was Mary Ann Boyd, who was then fifteen or sixteen years 
old and four months pregnant. Sha testified that from 
her bedroom window on the morning in question* right after 
being awakened by a gunshot,, she saw petitioner standings,'4 
with a gun in hia hand over the body that proved to be 
the decedent. She also testified that petltlonar said, ' 

I'll kill him," Ln response to a statement from a com- 
panion (whom ahe also identified) who had said, "Don't • 
shoot him no more," 

4 1 * 

. , _ .. 

• * .« 

The foregoing makes clear (and the parties do 
not dispute it) that Mary Ann Boyd was the State's 
principal witness, without whom e conviction was impossible."* 
During her entire testimony, and only for her testimony, 
the court ordered the public excluded from the trial, and 










--cm* exclusion, as reported in 

the record, and the only basis for the trial court's 

action, arc set forth in the margin. 1 Petiti<»er claims 
that this exclusion violated his right to a public trial 
undar the Sixth and Fourteenth Amendments, alleging that 
the trial court acted without a showino of m 


ihe State of New York has long recognised by 
statute the right to a public trial and that it is one 

made applicable to the States by reason of the Fourteenth 
Amendment. Peoole v. u w v ini «•« • 


887 (1973) 


See also 


A r g erainqe r v. Hamlia, 407 U.S. 2S, 27-28 (1972) / in re 
Mlver, 333 U.S. 257. 273 (1948), Un ited St.fa.. ~ , 

Brrno V. Herold, 408 r.2d 125. 131-32 (2 Clr. 19«9) (dU 

• . , f i ^ • 

senting opinion). Hence, petitioner's application meets 

the additional limitation that grounds for federal habeas 
relief exist only when the form of custody is a Is* 

. - L .. r •». pu - - - - - v ; .t-rf. tv4>,. - 

"custody in violation of the Constitution of lawe'or i ^ 

A ••• • i * .'-‘V 

treaties of the United States." 28 U.S.C •' 


R^pondent correctly points out that the right 








rAy./ t 


*;.*• - 


•» • 
fA ••. 


<V- 


to a public trial is naverthalass not a "limitless in- 

» i 
» i 

perativs." Tha right "has always baan intarpratad aa 
being subject to the trial judge's power to keep order in 
the courtroom," or "to prevent unnecessary pressures or 
embarrassment to a witness ..." United States ex rel. 
Orlando v. Pay, 350 F.2d 967, 971 (2 Cir. 1965). Tha 
Second Circuit haa also strongly suggested that tha right 
of public trial does not extend to the right to have 
present in the courtroom "parsons who might seriously 9 
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I 

have affected the testimony of the witness on the stand." . [ 

United States ex rel, Bruno v. Harold , supra . 408 F.2d at 


v r* .r \ 


129. 


' -O 


; V* * i . 


,v.V 


V •< -• 




‘i «*’ ’ 


<-i if- ,f 


. t' 


But the court does not read petitioner's claim 
broadly enough to argue that "all of the public Is en¬ 
titled under all circumstances to be present during the \0 

,»■* • 

trial." United States ex rel. Orlando v. Pay, supra. 

% 

Instead petitioner olaims that exclusion of spectators, 
even if proper in some circumstances on a selective basis, 
is constitutionally impermissible (1) vnen done dndis- 

■» ■ - • x."‘" 

criminately ss to the entire public present in^the court— 
room» (2) when the period of exclusion includes ell the 

I.* 

• - ' *'r t 

testimony of the key prosecution witness in the case? and 


t i-< 

i -v/ 

V .*-v- 


- tr.ji 
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r r *V 

* • )•• • ; * ^ V *„ 


<* 1 


(3) when there ie no pre-exclusion inquiry by the court 


* 1 
i i 


"to identify those persons or classes of persons who 4 

should be removed from the courtroom in the interests of 
2 

justice." Respondent answers that (1) under certain 

circumstances. Including this case, exclusion of all of 
the public for some of the time is permissible t (2) peti- 

I 

t loner did not a sic for such a pre-exclusion inquiry, 
voicing only a general objection to the exclusion of the 
publici and (3) in any event, no such inquiry waa consti¬ 
tutionally required since the exclusion order did not go 

i 

beyond the purpose meant to be served by it. • • 


Cases dealing with the right of public trial 




have focused on its infringement by exclusion of public 

• • a 

spectators for a number of reasonst overcrowding of the 
courtroom, possibilities of disturbances or disorder among 
the spectators, threats of in-court retaliation against;:^.. 


tv *W 


the witness testifying, testimony concerning indecent or 
immoral matters, and the prevention of the emotional 
disturbance or embarrassment of a witness in order to 


facilitate the eliciting of testimony. See generalb 
21 Am. Jr. 2d, Criminal Law §§237-70 (1965)i Annot., 


wr / V- 4 !- 


Exclusion of Public During Criminal Trial, 156 A.L.R. 265 


6 









(1945) i 14*-. 48 A.L.R. 2d 1436 (1956)» 5 Nharton'jn Criminal 
Law and Procedure £2029 (1957)» Note, The Right to a 

■*•4 V* ■.'■*••• | ,• , 

Public Trial In Criminal Cases, 41 N.Y.U. L. Rev. 1138, 
1144-46 (1966). Appellate courts have sometimes found a 
trial court's exclusionary order constitutionally Infirm 
where it was not properly United to the actual Identi¬ 
fiable group of spectators whose exclusion was warranted. 
For example, in Unit e d States v. JCobli. 172 F.2d 919, 922- 
23 (3 Cir. 1949), the court held that in a Mann Act pro¬ 
secution the trial court slight exclude youthful spectators 
to protect their morals, but a general exclusion of the 


> •. 


public on the grounds of public morals would deny defend- 

3 

ant her right to a public trial. 




On the other hand, cases which have dealt with 1 -'.; 
exclusions of the public for the protection of a witness, 
rather than out of concern for some or all of the spec- 
tator *» have focused more on the propriety and duration of .• 
the exclusion rather than its scope. Thus, it has often 
been held that all or part of the public may be excluded 

during the testimony of a particular witness If reasonably !< 

‘ '* ■■■**_• ; • > •• ' / * * ; 

necessary to prevent the witness's embarrassment or emo- 

tional disturbance. Even cne of the cases principally 

















railed on by petitioner. United Stat es y, Ktibll . VdoBMi; 
^carefully avoid* passing on this “different situation.* * 

5 • • - 

172 Ml at 923. Exclusion ha. also been justified ^ " 

of concern for threat, of retaliation agatn.t a witness 
or disclosure of his identity.® However, evm 1„ these 
situations, a court should not automatically assume that 
the witness is alwey. entitled to testify removed from 

■t ,<$. 

public scrutiny. - 




There are also earlier, more general formulation, t 
to guide the trial judge. An order of exclusion should ,-Xiff 
not -extend further than the special causes warrant in 
the particular instance.” 8 Any exclusion orftor must 
governed by the surrounding circumstance, and evidence of # 
what l. reasonable.* keeping In mind that the dlseieiionary % 
P ° W * r to clo3e th * courtroom should be "opsringly *xmr- 

Cl **d* by th * •»* then, only wh» unusual 

.circumstances neceealtat. It.* " feogle v. Hinton. 

31 H.Y.2d at 76, 286 H.E.2d at 267, 334 H.Y.3.2d at 

* *» v'.' 

V/C have found no support in th*, author 
^petitioner's contention that It is never prijw to'^; ^ S 
elude, over a defendant's Objection, all of th. public ^for U 
even a limited period of time. Nor does the fact that V 


• V 

• „ 







Mary Atm Boyd was. a key prossctation wltnsss stem to altar 
ths quastIon, in light of ths great number of rape and 

**^* ••'*• 7* •*' ' •> . ^ * *' '•* • ». ... | — -r-iju i* 1-T 

similar sex offense cases involving exclusions during 
the testimony of an always vital witness — the victim. 

In fact, her importance underscores the problem faced by 
the trial judge — the balancing of the State's interests 
in meeting Us heavy burden of proof with all relevant ' 
evidence of guilt against the accused's constitutional 
rights to a fair and public trial. ~ 




I 


j(r*-y 


Finally, petitioner's ingenious pre-exclusion 

- < 


. . • '*v • f ’V 

inquiry qrgument is without discernible support among the ..'T;:/ 

• « .?&■*-, ■- ’> \ A'$& 

cases dealing with exclusions Intended to facilitate?'■&*•**" 
eliciting the testimony of a witness. And understandably U- 
so, for making readily identifiable clas Uficatlcms of ' 


the spectators is merely one reasonable method of mini- 

. . - .• *•»*». 

miring the impact of an infringement of the public^triai;,. 

, • , :•... . - «v •, • •.,->v*. 

right. That does not, however, mhke it constitutionally 

„ . i.'a •• . • , . "• ;‘f 

.. ' * . T • *'•«?• • * ! *” -.vvjVj 

mandated In all exclusion clrctssstances. It would hardly '&<■ 


■ ft •• 

be feasible to expect, in the witness-oriented exclusion 
cases, that a witness afraid;for her healthier’befety 

•. V- ' « r. •. “ A 3 

would feel, or actually be, in any better position follow- 

• ■ •. . . *-*<.! 

ing a trial court yo l r d ire or order designed to remove '■ 
























» 


# .V v -» f r 

.V •■ »«f 

* « . • 

•>• . * 

% -* i *' • 


fro™ th. epectator. the p.«o». responelbi. for 
A softer-, antmoeity or other et.te of mind l. gtx 
more easily hidden than one's age or sex. and sn appre- ' 
henslve witness can be expected to continue to bo 
spprehenslv. following a selective exclusion. l„ these 
circumstances, the health and safety of the witness and 
the rights of the defendant seem ouch better served by 
careful inquiry to determine the need for the witness's \ 
testimony and th. witness', inability to testify i» . V,.:. 
public followed by an exclusion order that i. limited i* 1 
time to the witness', testis** only and otherwise oper- f 

•tee. where possible, to minimis, the impact on th. . ^ ‘ 

« • •'* v > V 

defendant's rights, -v .1 -■ e-j.rirj: 


*2 

3 


mk 


defendant's rights, 11 v ' 


The colloquy in the record in this caaS'revi*l«V^r^ 

r *vV. J f. j 

trial t__ . rt jrl 


that the trial judge's concern was multi-faceted. His ; ‘ 

exclusion order was based partly on concern for the welfa„J| 
Of a young expectant mother and her unborn ahus J-a ; - v^Vfi 


Of a young expectant «oth.r end her unborn child and f & ^gj | 
portly on her own eubj.ctlv. fear of repri.al --whether '"j 
reasonable or unreasonable _ i f oha testifiad in public. F 
While the record falls, ehort of establishing a rea^iVpl 
dangar to hsr health or that of h.r child, or th.™«3^f 


ableness of her fear, in terms of actual threat,.' or'.van" ^ “ 




io 1 k 











a demonstration In court of her inability to taatify 

» » 

publicly, this court ia vary reluctant to second-guess tha 

k t * 

trial court a discretion on a cold record four years hence, 
?.t a teg ax rel, Bruno v, Harold , supra , 408 P,2d 
at 127, 129, In view of the defense objection at trial, 
the benefits of hindsight and reflection suggest the trial 
court night have been more circumspect in its decision, 
perhaps following the approach outlined above. Neverthe¬ 
less, this court can perceive, under the applicable law, 1 
no error of constitutional magnitude indicating a die- 


regard of the trial court‘a responsibility to donduct a 
fair and public trial.^ 


> , v r 


Sfy . • i + • * J ■» ; : * 


Accordingly, petitioner's application must be 




denied. 


So ordered. 


Datedt Brooklyn, N.Y. 
Way 30, 1974 


U. S. D. J. 


• W. 

' . . * 
,r*„ *4 J . 
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££othotes 

“Mr. Schmier* My next witness is certi¬ 
fied by me end my experience es a lawyer as 
the principal witness of the case, r.n eye¬ 
witness to the murder, the only eyewitness 
to the murder. 

“She has told me many times, which I 
hove not reported to the Court— 

"The Court* How old i9 this witness? 



"Mr. Scholar* She is fifteen — she was 
fifteen at the time of the crime. She may now 
be sixteen. 

\ 

“We have had innumerable talks with her 
in which each 1 one has been difficult because 
she is afraid. She lives on the very block 
with the defendant. She has been spoken to by 
the defendant* The defendant's friends — we 
are not claiming that they threatened her or , . 
anything like that, but they consistently said, £ 
•You are going to hurt our friend.' 

“Now she is here. We have secreted her 
in the back away from the public, which is our 
prerogative. 

“She has used the private bathroom. The 
girl is frightened. She le four months preg— 
nant. Her mother said that she was not going 
to have her testify, because the girl could 
lose the baby. I assured her she would be '«■ ' 
given the highest consideration and treatment 
in the interest of justice, and one of the rare 
times 1 am doing — I am imploring the Court 
to clear the courtroom while she testifies, 
because there are friends of the d pendant in if-'> 
the courtroom, and she le afraid to testier 
in front of them. I<f 

"The Court* \7hat do you say, Mr. Kaplan? 









"Mr, Kaplant • Judge, -1 would have to ’ •*' + 

object to this because I maintain this is 
an open forum. I never heard anything about 
• any threats or anything as far as that goes. 

"The Court* Let the record show that 
presently seated in the spectator section of 
the courtroom are six people. Three of these 
ore colored. One of the persons I recognise 
as a regular court onlooker. The others we 
don't know about. 

"Let the record also show there's no 
one else in the courtroo m . 

"Mr. Shhmiers Judge, I hate to inter¬ 
rupt you. The colored man sitting in the 
courtroom, you may not recognize him, but you 
gave him permission yesterday to talk to the 
defendant. 


"Mr. Kaplan* I admit 

• • 

* r 

"The Coutt* The Court will exercise its’ 
discretion and ask all spectators to leave 
the courtroom while this witness testifies. 

"You have an exception. 

"Mr. Kaplan* Thank you. 

"The Court* Clear the courtroom. 

(All spectators leave the courtroom)" 

• • l * 

Respondent's Affidavit in Opposition at 3-4. 




J 


Petitioner'8 Supplemental Memorandum of Law at 2 (filed 

• * *• *:$ *;Jr • - . 

’ ■ *’ 1 • -Jj- 

■/fSeTJ* 2 V * 308 S.Y. 56. 123 M.B.2d 769 

v. fit.echt, 221 Minn. 145, 

21 N.W.2d 328, cext. denied. 327 U.S. 01 0 (1946)* Sta-e 












V. Schmidt, 273 Minn, 78, 139 H.W.2d 800 (1966), 


S«e, 8tat«, 191 ArTc. 437, 86 S,W.2d 931 '• 

(1935); People v. Byrges, 84 Cal. App. 2d 72, 190 P.2d 
290, cert, denied, 335 U.S. 847 (1948); State v. Purvis, 
*57 Conn. 198, 251 A.2d 178, cert, denied , 395 0.3. 920 
(1969); Mo ore v. State, 151 Ga. 648, 108 S.E. 47 (1921), 
writ of error disniaeed, 260 O.S. 702 (1922); Beauchamp* 
v. Cahill, 297 Ky. 505, 180 S.W.2d 423 (1944); State v. 
Po ij l de xter, 231 La. 630, 92 So. 2d 390 (1957); State v. 
Callahan, 100 Minn. 63, 110 N.W. 342 (1907); Rilev v. 
State, 429 P.2d 59 (Hev. 1967); State v. Page , 62 S.D. 

123, 252 N.W. 7 (1933), af f*d on rehoari ng. 64 S.D. 309, 
266 N.W. 667 (1936). Cf. Harr is v. Stephana . 361 F.2d 
888, 891 (8 Clr. 1966), cert , denie d. 386 O.S. 964 (1967). 

• * • * • .*:>.*'• \ * - - * • 

This same point is also recognised in petitioner's other 
principal cases. People v. Jellce . oupra. 308 H.Y. at 63>V 
State ex rel y Baker v. Utecht . supra. 221 Minn, at 149. 

21 N.W.2d at 331. ~ " *00 


*' r (•••*.*•* 1 i . v# . 

. . ‘ ; •*. *** •> ‘•V’ • 

v. Herold, supra; United ^ 


—— tea cx rg l» Orlando v. Pay, supra ; Peop le v. H agan . 

24 N.Y.2d 395, 248 N.E.2d 588, 300 N.Y.S.2d 835, cert . / , ,;; 
denied, 396 O.S. 886 (1969); People v. Hinton . 31 N.Y.2d ‘ 

7i, 286 N.E.2d 265, 334 N.Y.S.2d 885 (1972), cert , de nied . *• 
410 U.S. 911 (1973); People v. Paculcca . 134 H.Y.S.2d 381 
(Co. Ct. 1954), aff'd . 286 App. Dlv. 996, 144 N.Y.S.2d 
711 (1st Dep't 1955). .. 

• t ■ ^ ' • . * ^ V 

y .* # 'I'r . r - . • *. 

COTpara ggnfcalgy. v# United States . 145 P.2d 58 (9 Cir; . i k 
1944), with G else v. United Stat es. 262 F.2d 151 (9 Clr.' ’• ^ 
1950), rehearing denied. 265 F.2d 659, cert, denied. 361 
O.S. 842 (1959). -T- 

f 

0 *< 14 . • • „„ „ -.«• 

Tilton v. S tate , 5 Ga. App. 59, 62 S.E. 651, 653 (1908)." ^ 


State v. Osborne, 54 Ore. 209, 103 P. 62 (1909); People “ 
v. Hartman, 103 Cal. 242, 37 P. 153 (1894). The historical 







background of tha public trial right ia explored in 
depth by Judge Fuld in People v. JoIke , aupra . 


See cases cited in note 4, supra . Cf . Annot. . Validity 
and Construction of Constitution or Statute Authorising 
Exclusion of Public in Sex Offense Cases. 39 A.L.R. 3d 
852 (1971). 


B.g., the order could be fashioned around a response by 
the witness to a question directed at whether there are 
some particular people whose presence would or would not 
disturb her. 


Petitioner invites the court to reach an opposite result ' 
by ruling that in People v. Hagan , supra , and People v. 
Hinton , supra , the Hew York Court of Appeals has reached 
results inconsistent with the Sixth and Fourteenth 
Amendments. We decline the invitation, find, g no dif¬ 
ficulty viewing those cases to acmslble accomodations 
to the rights of defendants, witnesses, and the Integrity 
of the State's judicial processes, and completely con— { 
sistent with fundamental notions of due process and tha 
gsnerally recognized contours of the public trial right. 
We therefore do not reach the question of whether 
Arceralnger v. Hamlin , supra , clearly requires that ve 
pass on those cases on a Sixth Amendment basis. 
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